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Summary 
• The Retained EU Law (Revocation and Reform) Bill (REUL Bill) will revoke most retained EU 

law at the end of 2023 by way of a ‘sunset clause’ (or by 23 June 2026 if extended by the UK 
government), no matter whether its subject matter is a reserved or devolved competence. 

• Any retained EU law that is not revoked at that point will from 2024 on be known as 
‘assimilated law’ and will no longer display some of the key characteristics of retained EU law 
(most importantly: it will no longer have supremacy over pre-Brexit legislation; it will no longer 
be interpreted in light of the general principles of EU law, including fundamental rights1). 

• The REUL Bill gives the UK and Scottish governments powers to exempt retained EU law from 
the sunset, to restate or to reproduce retained EU law. The Bill also contains powers to revoke 
and replace retained EU law and a power to update it. The exercise of these powers is subject 
to little parliamentary scrutiny. 

 

 
What is retained EU law? 

 
Retained EU law is a category of domestic law introduced by the European Union (Withdrawal) Act 
2018 (EUWA 2018). Before Brexit, EU law was part of the legal fabric of Scots law and the laws of the 
UK. It would have been impractical (and practically impossible) to replace all EU law with domestic law 
on the day that the UK left the EU. Instead, almost all existing EU law was transformed into ‘retained 
EU law’ (a snapshot of EU law as it applied in the UK on 31 December 2020, 11pm). The rationale 
was that having retained all EU law as domestic law, the UK parliament and government, as well as the 
devolved parliaments and governments, would then be in a position to decide which bits of retained EU 
law to keep, which to repeal, and which to amend without undue time-pressure. 

 
The EUWA 2018 distinguishes three main categories of retained EU law. 
 

1. EU-derived domestic legislation (s. 2 EUWA 2018). This is all domestic legislation that had 
been made to give effect to EU obligations, notably to implement EU directives. EU-derived 
domestic legislation can be either primary legislation (an Act of Parliament) or secondary 
legislation (made by ministers; often called ‘regulations’).  

 
Examples: 

o Primary legislation: Equality Act 2010 (Act of the UK Parliament; implements several 
EU anti-discrimination directives; reserved matter); Water Environment and Water 

 
1 EU fundamental rights (general principles) include respect for human dignity, various freedom rights 
(e.g. freedom of expression/assembly/religion, etc), equality and non-discrimination, but also the right to 
take collective action. 
 

 

https://www.legislation.gov.uk/ukpga/2018/16/contents/enacted
https://www.legislation.gov.uk/ukpga/2018/16/contents/enacted
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Services (Scotland) Act 2003 (Act of the Scottish Parliament; implements the EU’s 
Water Framework Directive; devolved matter). 

o Secondary legislation: Working Time Regulations 1998 (UK implementation of the 
Working Time Directive; reserved matter); Air Quality Standards (Scotland) 
Regulations 2010 (Scottish implementation of the EU Air Quality Directive; devolved 
matter). 

 
 

2. Direct EU legislation (s. 3 EUWA 2018). This provision saves any EU legislation that did not 
need to be implemented into domestic law, but had direct application. There are two sub-
categories: direct principal EU legislation (mostly EU regulations) and direct minor EU 
legislation (other directly applicable EU acts, such as EU Commission decisions and 
regulations). 
 

Examples: 
o Direct principal EU legislation: General Data Protection Regulation (GDPR) (now 

known as UK GDPR; reserved matter); Regulation 1099/2009 on the protection of 
animals at the time of killing (devolved matter). 

o Direct minor EU legislation: Commission Delegated Regulation (EU) 2019/1702 of 1 
August 2019 supplementing Regulation (EU) 2016/2031 of the European Parliament 
and of the Council by establishing the list of priority pests (defines certain plant pests; 
devolved matter). 

 
 

3. Saved EU rights, powers, liabilities, obligations, restrictions, remedies and procedures 
(s. 4 EUWA 2018). This is a catch-all provision retaining all EU law that had direct effect in 
the UK on 31 December 2020. Most notably, this captures the provisions in the EU Treaties as 
well as EU directives, which had been recognised as having direct effect in case law by the EU 
court or the UK courts. In this regard so-called retained case law (of the EU courts, but also 
the UK courts) is worth mentioning as these directly effective rights etc were typically 
developed in the case law of the Court of Justice of the EU. 

 
Examples: 

o Equal pay for equal work, Article 157 TFEU2 (directly effective EU law; reserved 
matter). 

o Environmental principles (precautionary principle etc), Article 191 TFEU (devolved 
matter). 

o Fundamental rights (general principles). 
 
 
The EUWA 2018 accords a special status to retained EU law in that it continues to have supremacy 
over pre-existing domestic law (i.e. if there is a conflict between retained EU law and domestic law, 
then retained EU law prevails over any domestic law pre-dating 31 December 2020). Retained EU law 
must also be interpreted in accordance with existing precedent (retained case law) and in accordance 
with the general principles of EU law (saved by s. 4 EUWA 2018). 
 
The EUWA 2018 further contains rules on the modification of retained EU law. In s. 7 it clarifies that 
retained EU law that is primary legislation (UK or Scottish) continues to be an enactment of the same 

 
2 Treaty on the Functioning of the EU (part of the Lisbon Treaty). 

https://www.legislation.gov.uk/eut/teec/contents
https://www.legislation.gov.uk/eut/teec/contents
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kind, i.e. it can only be modified like any other primary UK or Scottish legislation. Furthermore, as a 
general rule, retained direct principal EU legislation (i.e. mostly EU regulations) can generally only be 
modified by way of primary legislation. In s. 8 the EUWA 2018 grants the UK Government powers to 
correct ‘deficiencies’ in retained EU law. A corresponding power is given to the Scottish Government by 
Schedule 2 of the EUWA 2018. This power will expire on 31 December 2022. 
 
Thus far, some retained EU law has been repealed; some has been modified; yet most retained EU 
law remains unchanged on the statute book. The UK Government has put together a REUL 
Dashboard,3 which collates retained EU law. However, this dashboard is incomplete. In particular, it 
does not capture much retained EU law adopted by the devolved institutions. 
 

 
What will the REUL Bill do?4 
 
If enacted, the REUL Bill would automatically repeal much retained EU law currently in force by the end 
of 2023 (sunset clause); it would give governments (UK and devolved) far-reaching powers to exempt 
retained EU law from the sunset; and to restate or reproduce or replace it; it would end the special 
status (notably the supremacy) of retained EU law (though the Bill gives governments the power to 
reinstate it). 
 

1. The sunset clause 
 

The REUL Bill contains a sunset clause in cl. 1 that revokes all “EU-derived subordinate legislation” and 
all “retained direct EU legislation” at the end of 2023. At the same time, cl. 3 of the Bill ends the 
recognition of ‘saved EU rights, etc’ at the end of 2023 by repealing cl. 4 EUWA 2018.  
 

1.1 The rule 
 

With some exceptions (see 1.2), much retained EU law will therefore cease to be part of domestic law 
from 2024 onwards. Mapping this onto the categories of retained EU law in the EUWA 2018 reveals the 
following: 
 

1. EU-derived domestic legislation: the sunset clause only applies to “EU-derived subordinate 
legislation”. This means any primary legislation (notably Acts of one of the parliaments) giving 
effect to EU law obligations (EU directives in particular) is not affected. Thus e.g. the Equality 
Act 2010 will not be revoked by the REUL Bill.  

2. Retained direct EU legislation will be revoked, no matter whether it is designated as retained 
direct principal EU legislation or retained direct minor EU legislation. 

3. Saved rights, etc will no longer be recognised as part of domestic law and will therefore 
disappear from the statute book. 

 
The sunset clause is sweeping in its effects. It catches all categories of retained EU law mentioned, 
no matter whether its subject matter is retained or devolved. Where domestic legislation is only partly 
EU-derived, e.g. legislation that implements an EU directive, but also contains UK/Scottish standards, 

 
3 https://public.tableau.com/app/profile/governmentreporting/viz/UKGovernment-
RetainedEULawDashboard/Guidance.  
4 Detailed briefings at: https://commonslibrary.parliament.uk/research-briefings/cbp-9638/. And 
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2022/11/7/e5d4bea5-5da7-4f2e-82f0-
2fd39a25c033.  

https://public.tableau.com/app/profile/governmentreporting/viz/UKGovernment-RetainedEULawDashboard/Guidance
https://public.tableau.com/app/profile/governmentreporting/viz/UKGovernment-RetainedEULawDashboard/Guidance
https://commonslibrary.parliament.uk/research-briefings/cbp-9638/
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2022/11/7/e5d4bea5-5da7-4f2e-82f0-2fd39a25c033
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2022/11/7/e5d4bea5-5da7-4f2e-82f0-2fd39a25c033
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then the sunset will only affect that legislation ‘so far as’ it was made using the powers in the European 
Communities Act 1972.5 
 

1.2 The exceptions 
 

1.2.1 Sunset extension 
 
A Minister of the Crown may extend the date of the sunset of specific pieces of legislation (or single 
provisions) until 23 June 2026 the latest. Note that this power rests only with the UK Government; the 
devolved governments cannot extend the sunset. The sunset of ‘saved rights, etc’ cannot be 
extended beyond the end of 2023. As a result, there may well be a patchwork of sunset dates, 
depending on the extent to which the power is used. 
 

1.2.2 Specific exemptions from sunset 
 
Specific instruments of retained EU law can be exempt from the sunset by ‘a relevant national 
authority’, i.e. by the UK or Scottish governments (if it is a devolved matter). These would then continue 
to be retained EU law until the end of 2023 when they would become ‘assimilated law’.  
 
Assimilated law is the name given to all retained EU law from the end of 2023 onwards. It 
denotes a downgrading in terms of its status (see below), notably regarding the supremacy of retained 
EU law. However, governments could choose to reinstate that supremacy for retained EU law 
exempted from the sunset on the basis of clause 8. 
 
It should be noted that the category of ‘assimilated law’ will apply to all retained EU law that remains on 
the statute book after the sunset clause has taken effect. This means that the following will become 
assimilated law: first, all retained EU law not affected by the sunset (i.e. EU-derived domestic legislation 
that is primary legislation e.g. the Equality Act); secondly, retained EU law that has been made exempt 
from the sunset by either the UK or Scottish Government according to clause 1 (2) REUL Bill; thirdly, if 
the sunset is extended beyond the end of 2023, all retained EU law will nonetheless become 
assimilated law from 1 January 2024. 
 

1.2.3 Powers to restate retained EU law and assimilated law 

Clause 12 of the REUL Bill gives the UK and Scottish governments the power to restate secondary 
retained EU law (any retained EU law that is not primary legislation; i.e. anything caught by the sunset, 
including ‘saved rights’) before the end of 2023. This power to restate – which expires at the end of 
2023 – allows the respective governments to keep secondary retained EU law on the statute book as 
‘assimilated law’. While it would no longer automatically benefit from the specific characteristics 
ascribed to retained EU law, the legislation restating such law may itself order such effects.  

The same power exists for the restatement of ‘assimilated law’ (clause 13). The difference between the 
two is mainly one of timing (before or after the end of 2023) and this power expires on 23 June 2026.  

What would be the practical difference between restating retained EU law/assimilated EU law 
and simply exempting it from the sunset? If the exemption route is chosen, retained EU law will 
become assimilated law and will be downgraded (see below). By contrast, if retained EU 
law/assimilated law is restated, it is no longer assimilated law and thus treated like any other domestic 
law (also in terms of conflicts with other enactments). Moreover, once law has been restated, the power 

 
5 See cl. 1 (4) REUL Bill.  
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in cl. 15 to revoke and replace can no longer be used. If for example, the Scottish Government wanted 
to prevent the UK Government from using that power in devolved matters, it could restate retained EU 
law (instead of exempting it from the sunset) and thus make it immune to clause 15. 

 
 

2. Assimilated law and downgrading 
 

Any retained EU law that is not revoked (i.e. sunsetted) at the end of 2023 will be known as 
‘assimilated law’ and will lose some of the features that are characteristic of retained EU law. 
According to s. 4 of the REUL Bill, the supremacy of retained EU law (assimilated law) over pre-Brexit 
domestic legislation will end at the end of 2023. If there is a conflict between assimilated law and 
retained direct EU legislation, supremacy will in fact be reversed: domestic law is expressly made to 
prevail and retained direct EU legislation must be interpreted in light of domestic law.  
 
Additionally, the REUL Bill will no longer give specific protection to retained EU law reproducing EU 
regulations (direct principal EU legislation e.g. GDPR). If exempted from the sunset, direct principal EU 
legislation will be downgraded and become amendable by way of secondary legislation. In addition, 
clause 10 of the REUL Bill empowers governments to amend any retained EU law (or assimilated law) 
that has survived the sunset by resorting to any existing power to make secondary legislation, whereas 
up until now only pre-existing Henry VIII powers could be used to that effect.  
 
Furthermore, according to s. 6 of the Bill, the general principles of EU law will no longer be part of 
domestic law. This affects EU fundamental rights, proportionality, and other principles used in the 
application and interpretation of retained EU law. The Bill allows for exceptions in both cases: the 
supremacy of restated retained law (or assimilated law) as well as its interpretation by way of general 
principles can be retained by way of secondary legislation. Moreover, some general principles (notably 
EU fundamental rights) can be reproduced (cl. 13 (8) REUL Bill). 
 
 

3. Power to revoke or replace 
 
The REUL Bill gives the UK and Scottish Governments powers to revoke any secondary retained EU 
law (or assimilated law) without replacement (cl. 15). This power expires on 23 June 2026.  
 
The same section of the Bill also grants a power to replace revoked secondary retained EU law with 
‘such provision as [the government] considers appropriate and to achieve the same or similar 
objectives’ and a power to ‘make such alternative provision as the [government] considers appropriate’. 
This is a far-reaching power, whose limits are not clearly defined.  
 
However, cl. 15 (5) contains an important limitation, in that any replacement may not ‘increase the 
regulatory burden’. This is defined as: a financial cost; administrative inconvenience; obstacle to trade 
or innovation; obstacle to efficiency, productivity or profitability; or a sanction (criminal or otherwise) 
which affects the carrying out of any lawful activity. Hence a revoke and replacement can only serve 
a deregulatory purpose. For instance, the power in cl. 15 could not be used by the Scottish 
Government to revoke the Air Quality Standards (Scotland) Regulations 2010 and replace them with 
stricter air quality rules.  
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4. Power to update 
 
The UK and Scottish Governments are given the power by clause. 16 of the Bill to update any retained 
EU law or assimilated law to take account of changes in technology or developments in scientific 
understanding. This power is not time-limited and potentially very broad. 
 
 

Interaction with other legislation 
 
The powers to maintain EU law standards (notably to restate retained EU law/assimilated law, sections 
12 and 13) in the REUL Bill sit alongside the power of the Scottish Government to ‘keep pace’ with EU 
law found in the UK Withdrawal from the European Union (Continuity) (Scotland) Act 2021. 

Hence instead of relying on the powers in the REUL Bill, the Scottish Government could in certain 
situations equally use its keeping pace power in the Continuity Act. Where the imposition of higher 
standards is concerned, the Internal Market Act 2020 places some practical constraints on the 

exercise of any devolved power. The Act requires mutual recognition of non-Scottish (lower) standards. 
This does not, however, apply to pre-existing standards, which means that any decision to restate 
retained EU law/assimilated law would be protected from mutual recognition6 i.e. any (currently higher) 
Scottish standards could continue to apply. 
 

 
Overall assessment 
 
The REUL Bill is problematic for the following reasons:  
 

• The sunset clause applies a one size fits all-approach regardless of whether the subject 
matter is reserved or devolved.  

• The Bill will revoke almost all retained EU law in one fell swoop. It thus constitutes a reversal of 
the original approach to retained EU law, which was to save (almost) everything in a first step 
and then allow for revision – where deemed necessary – in a second step.  

• Even though the REUL Bill contains various powers to save retained EU law (in one form or 
another), the Bill carries the inherent risk that some pieces of law will be overlooked and 
that regulatory gaps will emerge. The UK Government’s REUL Dashboard, which lists 2,417 
distinct legal instruments that are retained EU law, does not present a complete picture. Much 
devolved legislation is missing. According to a report in the Financial Times from early 
November 2022, an additional 1,400 pieces of retained EU law have recently been 
discovered.7 If the Bill enters into force in early 2023 (as expected), this would leave 
governments less than a year to perform the task of sifting through the statute book and 
making decisions as to what to save.  

• The powers given to the various governments are partly overlapping and far-reaching. The UK 
Government is given powers to make decisions in devolved areas to that effect without 
the consent of either the devolved governments or legislatures.  

• Parliamentary oversight is very limited: in most cases a negative procedure will apply, i.e. 
unless a parliament (in case of the UK parliament, either the Commons or the Lords) objects, a 
measure will become law. Given the tight deadline and the vast number of instruments that will 
presumably (have to) be saved in that way, no meaningful parliamentary scrutiny can be 

 
6 Section 4 (4) of the Internal Market Act expressly protects re-enactments of existing standards. 
7 https://www.ft.com/content/0c0593a3-19f1-45fe-aad1-2ed25e30b5f8  

https://www.legislation.gov.uk/asp/2021/4/contents
https://www.legislation.gov.uk/ukpga/2020/27/contents/enacted
https://www.ft.com/content/0c0593a3-19f1-45fe-aad1-2ed25e30b5f8
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expected. This is particularly problematic given the width of executive powers conferred by the 
Bill: not only are governments given the power to save provisions, but they may also a) accord 
them the effects of EU law, including supremacy over domestic law; b) replace them with ‘such 
provision as the relevant national authority considers to be appropriate’; and c) add updates to 
the saved legislation considered appropriate due to changes in technology or developments in 
scientific understanding. 

 

 
Hypothetical case studies 
 
1. Retained EU law not caught by the sunset: EU-derived domestic (primary) legislation, e.g. 

a. Environmental Assessment (Scotland) Act 2005: Act of Scottish Parliament = EU-derived 
domestic legislation – not caught by the sunset because not ‘subordinate legislation’. 
Continues to be retained EU law until the end of 2023; then becomes ‘assimilated law’, i.e. 
loses supreme status; interpretation according to domestic law principles. However, Ministers 
can choose to reinstate the supremacy of EU law (clause. 8 of the Bill). 

b. Same situation for UK primary legislation, e.g. Equality Act 2010. 
 

2. Retained EU Law caught by the sunset (vast majority), e.g.  
a. The Town and Country Planning (Environmental Impact Assessment) (Scotland) Regulations 

2017: Scottish statutory instrument implementing an EU directive (=EU-derived subordinate 
legislation) – sunset would revoke this at the end of 2023.  
Choices: for Scottish Ministers 

i. Do nothing:  will be revoked by the sunset clause; potential gap in the law. 
ii. Exempt the Regulations from sunset (cl. 1 (2) REUL Bill): these then become assimilated 

law at the end of 2023 (will lose special status of EU law, but can be reinstated, cl 8); 
Ministers can alternatively restate (either cl. 12 or 13 depending on timing); may also 
reinstate special status on that basis. 

iii. Do not exempt from sunset, but restate before the sunset (cl. 12 or 13); may also reinstate 
specific characteristics (supremacy etc). Advantage over exemption option is that after 
restatement the legislation is no longer retained EU law and thus the UK Government can 
no longer use the REUL powers to revoke and replace it. 

iv. Revoke before the sunset (cl. 15) without replacement; potential gap in the law. 
v. Revoke and replace (cl. 15) before the sunset. NB: replacement may not increase the 

regulatory burden, e.g. no stricter rules (as these would at least be ‘an administrative 
inconvenience’). 

Additional choice for UK Ministers– extend sunset until 23 June 2026 (the latest). 
Additional choice for Scottish and UK parliaments: legislate in this area from scratch (no 
limitation as to the regulatory burden), but possible practical limitations arising from the Internal 
Market Act 2020. 
Additional choice for Scottish Ministers: use the ‘keeping pace power’ under s. 1 Continuity 
(Scotland) Act 2021 (no limitation as to the regulatory burden), but possible practical limitations 
arising from other legislation, notably the Internal Market Act 2020 (would it still count as a ‘re-
enactment’?). 

b. Working Time Regulations 1998 – reserved competence; hence options (as above) only open 
to UK Ministers. 

c. EU Regulation 1099/2009 on the protection of animals at the time of killing (devolved 
competence): only difference to previous examples: is retained direct EU legislation. 
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Choices: same as above with Town and Country Planning (Environmental Impact 
Assessment) (Scotland) Regulations 2017  

d. Retained EU rights, powers, liabilities, etc, e.g. 
i. EU fundamental rights – sunset revokes these at end of 2023 (no sunset extension or 

exemption from sunset possible).  
Choices: (for UK ministers, but also Scottish ministers so far as fundamental rights apply in 
devolved matters): reproduce EU fundamental rights (cl. 13 (8) REUL Bill) or do nothing. 

ii. Environmental principles – same as above, but entirely devolved matter; choice complicated 
by the fact that they have been reproduced in the Continuity Act 2021: any added value to 
reproducing them under cl. 13 (8) REUL Bill also? Possibly closure of existing gaps; 
reproduction of EU law effects possible under cl. 12 (5) (supremacy; interpretation). 

 
 
 
Tobias Lock 
November 2022 
 
 
This briefing has been produced with the support and funding of The Legal Education Foundation. 
 


