
The Human Rights Bill which the Scottish 
Government seeks to introduce aims to 
incorporate several international human 
rights treaties into Scottish law, of which the 
International Covenant on Economic, Social 
and Cultural Rights (ICESCR) is one. 
 
ICESCR rights are of particular relevance for 
LGBT+ (lesbian, gay, bisexual, transgender 
and related) matters, as the treaty’s 
monitoring body, the Committee on 
Economic, Social and Cultural Rights 
(CESCR) has clarified in its General 
Comments and its Observations on 
individual State’s compliance with ICESCR 
provisions. The relevant rights often concern 
issues of everyday concern (such as rights 
relating to housing and health), but also 
questions that go to the very identity of 
LGBT+ people (such as the need for 
efficient procedures for legal gender 
recognition). 

This report considers various ICESCR rights 
that have particular relevance to LGBT+ 
people and to the Scottish context. These 
include: 
• The right to enjoy ICESCR rights without 

discrimination (Article 2(2) ICESCR). 
Under this article, States that are party to 
the treaty must, for instance, repeal or 
amend laws that discriminate on the 
basis of sexual orientation or gender 
identity, and they also must take 
measures against de facto discrimination 
of LGBT+ people.  

• The right to an adequate standard of 
living, including adequate housing 
(Article 11(1) ICESCR). In this context, 
States must, for example, make sure that 
there is no discrimination on grounds of 
sexual orientation or gender identity in 
access to social housing and that housing 
and rental agencies do not discriminate 
against LGBT+ persons. 
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• The right to enjoyment of the highest 
attainable standard of physical and 
mental health (Article 12(1) ICESCR). It is, 
for instance, a violation of that right 
when individuals are, on the basis of their 
sexual orientation or gender identity, 
treated as mental or psychiatric patients 
or if regulations require LGBT+ persons to 
undergo so-called ‘conversion therapy’.  

• The right to education (Article 13(1) 
ICESCR). States Parties must ensure that 
no one suffers discrimination in their 
access to education on the basis of sexual 
orientation or gender identity. States, for 
instance, have to provide effective 
protection for victims of bullying on 
LGBT+ grounds and their families. 

• The right to take part in cultural life 
(Article 15(1)(a) ICESCR). That right is 
violated, when, for instance, participants 
in LGBT+ Pride parades face State 
interference or violence by private parties, 
and the right covers also access to sport 
events without discrimination (both as 
active participants and as spectators). 

 
The report concludes with general 
reflections on the significance of ICESCR 
rights in these fields and suggests that the 
importance of the treaty for LGBT+ matters 
will increase in the future – both on the 
Scottish and the international level.

1. INTRODUCTION 
 
1. In 2021, the Scottish Government declared 
its intention to incorporate four major 
human rights treaties into Scottish law: the 
International Covenant on Economic, Social 
and Cultural Rights (‘ICESCR’ or ‘the 
Covenant’), the Convention on the 
Elimination of All Forms of Discrimination 
Against Women, the Convention on the 
Elimination of All Forms of Racial 
Discrimination and the Convention on 
Rights of Persons with Disabilities.1 In its 
2021 report, the Scottish National Taskforce 
for Human Rights Leadership highlighted 
the importance of ensuring the ‘full and 
equal enjoyment of rights for LGBTI people’, 
a point which the Scottish Government 
likewise supports.2 
 
2. ICESCR is a particularly important human 
rights treaty in this regard. For lesbian, gay, 
bisexual, transgender and related 
(‘LGBT+’) matters, the Covenant has that 
far been ‘underutilized’,3 and advocates of 
LGBT+ rights tend to rely, instead, on the 
International Covenant on Civil and Political 
Rights (‘ICCPR’) or regional treaties like the 
European Convention on Human Rights 
(‘ECHR’) to evaluate topics of LGBT+ 
concern in light of applicable human rights. 
But ICESCR contains important rights that 
relate to fields in which discrimination on 
grounds of sexual orientation and gender 
identity exists. This report discusses certain 
areas in which the impact of ICESCR rights 
on LGBT+ matters is particularly apparent. 
 

Incorporating International Human Rights    

HUMAN RIGHTS CONSORTIUM SCOTLAND 

2



Incorporating International Human Rights    

HUMAN RIGHTS CONSORTIUM SCOTLAND

3

3. The Covenant was concluded in 1966 and 
entered into force in 1976. To date, 171 States 
have accepted to be bound by this treaty 
(the ‘States Parties’);4 the United Kingdom 
became State Party in 1976. The intention of 
the Scottish government with regard to the 
implementation of ICESCR relates to the 
incorporation of ‘specific rights’ of that 
treaty, ‘subject to devolved competence’, in 
its new Human Rights Bill.5 
 
4. For an understanding of human rights 
and State duties under the Covenant, the 
work of the Committee on Economic, Social 
and Cultural Rights (‘CESCR’), a body of 18 
independent experts that monitors the 
implementation of the treaty,6 is 
instrumental. There are two materials in 
particular that need to be considered in that 
regard: CESCR’s Concluding Observations 
and its General Comments. 
 

1.1 Concluding Observations 
5. Under Article 16(1),7 States Parties 
must submit reports on their progress 
with regard to rights of the treaty. CESCR 
reviews their implementation of ICESCR 
rights in intervals of about five years and 
then release their own views – the 
‘Concluding Observations’ – with 
recommendations for the State Party. 
The latest UK review is ongoing, but 
Concluding Observations are not 
expected before 2024,8 and possibly 
later than that.9 

 
6. The Concluding Observations are 
helpful in understanding the impact 

that ICESCR has on LGBT+ matters;10 
and while most conclusions are phrased 
as ‘recommendations’, they often 
provide helpful insight into CESCR’s 
interpretation of the relevant rights. 
Many of the LGBT+ matters on which 
CESCR has raised concerns – such as 
homelessness among young LGBT+ 
people or discrimination on the basis of 
sexual orientation or gender identity – 
are of relevance to a wide range of 
jurisdictions and of interest to the 
situation of LGBT+ persons in Scotland 
as well. 

 
1.2 General Comments 
7. CESCR has also published 26 ‘General 
Comments’. These deal with thematic 
issues, often addressing particular rights 
(such as General Comment No 12 on the 
right to sexual and reproductive 
health).11 Some are of considerable 
relevance to LGBT+ matters, and 
reference will be made to them where 
this is indicated. 

 
8. States Parties commit themselves to 
taking steps, ‘to the maximum of [their] 
available resources, with a view to achieving 
progressively the full realization’ of ICESCR 
rights.12 While that wording seems to indicate 
something less than the obligation to fully 
guarantee the rights,13 CESCR’s Concluding 
Observations and General Comments have 
given the relevant rights and State 
obligations a much more precise shape, and 
the option of individual communications14 
has demonstrated their enforceable nature.15 



CESCR has also not shied away from calling 
on States to ‘mobiliz[e]’ their resources16 or 
‘invest […] more heavily in infrastructure, 
equipment and trained personnel’17 where it 
felt that that was necessary, and such calls 
are not exclusively directed at affluent 
States.18 In affluent States, it will be even 
more difficult for governments to seek to 
escape their obligations by reference to a 
lack of resources. 
 
9. The focus of this report is on ICESCR 
provisions that are of particular significance 
to the Scottish context. These include the 
general right to non-discrimination (Art 
2(2)), the right to an adequate standard of 
housing (Art 11(1)), the right to the ‘highest 
attainable standard of physical and mental 
health’ (Art 12(1)), the right to education 
(Art 13) and the right to take part in cultural 
life (Art 15(1)(a)), in as far as they relate to 
LGBT+ matters. 
 
10. The cut-off point for the consideration of 
legal and factual developments was 1 
September 2023. 
 
2. FREEDOM FROM 
DISCRIMINATION  
(ART 2(2) ICESCR)  
 
11. Under Article 2(2), States Parties 
guarantee that ICESCR rights will be 
exercised ‘without discrimination of any 
kind’. The Article does not expressly 
mention discrimination on LGBT+ grounds, 
but General Comment 20 (dealing with the 
right to non-discrimination) made clear that 

both sexual orientation and gender identity 
are covered by it.19  
 
12. Article 2(2) ICESCR has been described 
as a ‘dependent provision’:20 it can, 
according to General Comment 20, ‘only be 
applied in conjunction with’ individual 
ICESCR rights.21 In practice, however, CESCR 
frequently provides a general section on 
‘Non-discrimination’ in its Concluding 
Observations,22 and it has also, especially in 
recent reports, dedicated standalone 
sections to ‘[l]esbian, gay, bisexual, 
transgender and intersex persons’.23 
 
13. Where States have not yet adopted 
comprehensive legislation against 
discrimination, CESCR has often called on 
them to do so.24 Such laws must extend to 
‘all spheres relevant to economic, social and 
cultural rights’.25 They must also extend to 
all prohibited grounds of discrimination, 
including sexual orientation and gender 
identity,26 and CESCR has, on several 
occasions, called on States to explicitly 
include sexual orientation and gender 
identity in them.27  
 
14. Laws and measures against 
discrimination must address discrimination 
in the public and the private sphere alike,28 
and laws which can have a discriminatory 
effect on the basis of sexual orientation or 
gender identity have to be repealed or 
amended.29  
 
15. State Parties also must take measures 
against de facto discrimination targeted at 
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LGBT+ persons;30 and such measures must 
provide effective protection against the 
relevant discrimination.31 On occasion, 
CESCR has outlined particular forms of 
discrimination which it calls on the State 
party to address, such as violence against 
LGBT+ persons32 and the promulgation of 
negative stereotypes and stigmatisation of 
LGBT+ persons.33 
 
16. In its Concluding Observations on Serbia, 
CESCR also identified a positive duty to 
‘promote equality’ with regard to LGBT+ 
persons.34 Where institutions already exist 
that are tasked with that purpose, the State 
has to ensure that they receive appropriate 
resources to allow them to carry out their 
work effectively.35 It is also important that 
NGOs working for LGBT+ rights do not suffer 
undue restrictions;36 States must ‘guarantee 
an enabling environment’ for NGOs seeking 
to promote and protect the enjoyment of 
ICESCR rights by LGBT+ persons.37 
 
17. CESCR has also on numerous occasions 
recommended awareness-raising 
campaigns to address stigmatisation and 
discrimination of LGBT+ persons.38  
 
18. States Parties to ICESCR must also 
provide for ‘effective remedies’ for victims of 
discrimination;39 relating to both judicial and 
administrative means.40 The Committee has 
also pointed out that anti-discrimination 
laws should allow for reparation in cases of 
discrimination41 and that ‘effective 
remedies’ should include psychological 
support.42 

19. In cases of hate speech and hate crimes 
against LGBTI persons, CESCR has 
recommended the criminalisation of the 
relevant acts;43 in the case of Monaco, it 
noted as a positive aspect that the State 
had criminalised ‘insults based on real or 
supposed sexual orientation’.44 
 
20. The question may arise whether there 
are limitations to the freedom from 
discrimination. CESCR has interpreted that 
point narrowly: any such limitation must be 
‘legitimate [and] compatible with the 
nature of the Covenant rights’ and can only 
be adopted ‘for the purpose of promoting 
the general welfare in a democratic 
society’.45 References to ‘morals’ and cultural 
values do not seem by themselves sufficient 
for a limitation: in the case of Yemen, 
CESCR, ‘[w]hile acknowledging the diversity 
of morality and cultures’, noted that 
‘national laws and practices must always 
adhere to the principles of universality of 
human rights and non-discrimination’ and 
called on the State to ensure effective 
protection from discrimination based on 
sexual orientation and gender identity.46 
Reference to a ‘lack of available resources’ is 
not, by itself, an objective and reasonable 
justification for differential treatment: every 
effort has to be made to use all resources at 
the State’s disposal to ‘address and 
eliminate the discrimination, as a matter of 
priority’.47



3. HOUSING (ARTICLE 11)  
 
21. Housing is an area in which LGBT+ 
persons have experienced significant 
difficulties caused both by private persons48 
and State authorities.49 In a 2017 report, 
based on a survey carried out in England, 
Scotland and Wales, 10% of LGBT people 
who were looking for a house or flat to rent 
or buy faced discrimination on the basis of 
sexual orientation and/or gender identity, 
with the rate rising to 25% of trans people 
who faced discrimination when looking for a 
new home.50 Under ICESCR, State Parties 
‘recognize the right of everyone to an 
adequate standard of living for himself and 
his family’, referring expressly to ‘housing, 
and to the continuous improvement of 
living conditions’.51 Enjoyment of these 
rights must be granted free from 
discrimination.52  
 
22. Where social housing is concerned, 
States Parties have to avoid ‘segregation 
and social exclusion’ relating to 
discrimination on any ground protected 
under ICESCR.53 For the provision of social 
housing to families, that also means that 
same-sex couples need to have the same 
access to social housing as different-sex 
couples.54 
 
23. In several jurisdictions, situations have 
arisen where tenants faced, on the basis of 
their sexual orientation or gender identity, 
evictions55 and other unfair treatment by 
landlords.56 Following the adoption of the 
Anti-Homosexuality Act in Uganda in 2014, 

CESCR expressed its concern about reports 
of ‘many incidents of eviction of tenants’ in 
Uganda57 and urged the State to investigate 
all reported cases of illegal evictions of 
LGBTI persons and to ensure that they were 
compensated.58  
 
24. A matter that has obtained significance 
for LGBT+ persons concerns succession in 
tenancies of same-sex partners following 
the death of the other partner. Where this 
right is established for persons in a 
different-sex partnership or marriage but 
not for same-sex couples, the latter’s 
enjoyment of their right under Article 11 in 
conjunction with Article 2 (freedom from 
discrimination) is violated: CESCR has noted 
the need for States Parties to recognise ‘the 
rights of same-sex couples’59 and has 
pointed out that same-sex couples have to 
be given the same advantages as different-
sex couples.60  
 
25. The right to ‘adequate’ housing also 
involves a notion of safety and privacy in 
this context.61 That applies to ‘legal security 
of tenure’, a right which CESCR understands 
as including legal protection also ‘against 
harassment and other threats’.62  
 
26. In its Observations on Finland, CESCR 
also called on the State Party to ensure that 
‘housing and rental agencies’ did not 
engage in discriminatory practices against 
LGBTI persons.63 Problems can also arise due 
to harassment by neighbours,64 and the 
positive obligation of the State to protect 
against all kinds of discrimination on 
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grounds of LGBT+ characteristics65 extends 
to this field as well. 
 
27. Homelessness is a problem of particular 
concern to the LGBT+ community. The UN 
High Commissioner for Human Rights 
highlighted this when noting that ‘[m]any 
LGBT-identifying adolescents and young 
adults are thrown out of home by 
disapproving parents and end up on the 
streets, resulting in disproportionately high 
rates of homelessness among this group.’66 
In the case of Finland, CESCR recommended 
that the State prevent homelessness, 
including by increasing its shelter capacity.67 
At the same time, CESCR has in the past 
taken note when States made progress in 
this field: regarding Finland, it also noted as 
a positive aspect that the State had 
reduced long-term homelessness ‘by nearly 
50 per cent’ over the course of two years.68 
 
4. HEALTH (ARTICLE 12)  
 
28. States Parties recognise every person’s 
right to ‘to the enjoyment of the highest 
attainable standard of physical and mental 
health’ (Art 12(1)). It is a right which is of 
particular relevance to LGBT+ individuals 
and the LGBT+ community: a 
Stonewall/YouGov study found that 13% of 
LGBT people in England, Scotland and 
Wales experienced unequal treatment from 
healthcare staff ‘because they’re LGBT’; the 
figure increased to 32% among trans 
people.69 CESCR has called on States to 
ensure that LGBT+ persons have access to 
healthcare without discrimination70 – lack 

of resources is not a legitimate justification 
for discrimination,71 and CESCR has indeed 
recommended that States increase their 
investment in the health sector72 to allow 
the relevant access. Access to healthcare 
must be ‘timely and appropriate’; it must 
extend to health facilities, goods and 
services.73 CESCR has called on States to 
monitor discrimination and to ensure that 
health professionals who obstruct any 
person’s access to healthcare are ‘duly 
sanctioned’.74 
 
29. In 2019, the Special Rapporteur on the 
right to everyone to the enjoyment of the 
highest attainable standard of physical and 
mental health (‘Special Rapporteur on 
Health’) and the Independent Expert on 
protection against violence and 
discrimination based on sexual orientation 
and gender identity (‘Independent Expert’) 
highlighted the link between the 
pathologisation of LGBT characteristics 
and the creation of stigma and 
discrimination and of obstacles to access to 
health services75 and called on States to 
‘eradicate the conception of some forms of 
sexual orientation or gender identities as 
pathologies’.76 CESCR, too, has emphasised 
that treating LGBTI persons as ‘mental or 
psychiatric patients’ is a clear violation of 
their rights.77  
 
30. There is a link also between the 
pathologisation of LGBT+ characteristics 
and so-called ‘conversion therapy’ – 
practices which seek to change, suppress or 
eliminate a person’s sexual orientation, 



gender identity, gender expression or 
expression of sexual orientation.78 Such 
practices can cause considerable harm and 
have received widespread condemnation.79 
CESCR notes that regulations requiring that 
LGBTI persons ‘be “cured” by so-called 
“treatment”, are a clear violation of their 
right to sexual and reproductive health’.80 
 
31. CESCR has also called on States to carry 
out ‘awareness campaigns’ addressed at 
health-care providers in an effort to 
‘eliminate negative stereotypes and stigma’ 
with regard to LGBTI persons,81 and to 
improve their knowledge on the rights of 
LGBT+ persons.82  
 
32. States Parties must also address health 
concerns that may be of particular 
relevance to LGBT+ persons. That may 
include the adoption of guidelines to ensure 
they have access to health services,83 but 
also of measures to address particular 
challenges that they face.84 
 
33. A matter of particular concern in this 
regard is the occurrence of depression 
among LGBT+ persons85 as well as the fact 
that, in many parts of the world, the suicide 
rate among LGBT+ persons is comparatively 
high.86 The relevant figures in Britain are 
worrying – in its 2018 study, 
Stonewall/YouGov found that more than 
half of LGBT people (52%) said they had 
experienced depression in the preceding 
year; 31% of lesbian, gay and bisexual 
people who were not trans had thought 
about taking their own life – among trans 

people were, the figure rose to 46%.87 
CESCR has in this regard outlined the need 
for State Parties to engage in efforts to 
prevent suicide88 and to address ‘its societal 
root causes’ which may include 
‘discrimination and hate speech’ as 
experienced by LGBTI persons.89 
 
34. With regard to intersex persons, the 
Committee called on States Parties to 
ensure that, in the absence of medical 
necessity, surgical procedures are not 
performed on the sex characteristics of 
intersex children, until they are able to give 
informed consent.90 It recommended that 
healthcare personnel are trained on health 
needs and human rights of intersex 
persons,91 and that intersex persons and 
their families are given ‘adequate 
counselling and support, including from 
peers’.92 
 
35. Pathologisation on the basis of a 
person’s transgender status is likewise a 
violation of the right to sexual and 
reproductive health.93 Difficulties can also 
arise with regard to the legal recognition of 
gender identity, with CESCR calling for the 
adoption of ‘efficient procedure[s] for legal 
gender recognition’.94 Concerns exist where 
procedures are required for the change of 
name, legal sex or gender which can further 
impact on human rights.95 The UN High 
Commissioner for Human Rights observed 
that the relevant procedure should take 
self-identification as its basis, permit the 
recognition of non-binary identities, ‘be a 
simple administrative process’ and ‘give 
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minors access to recognition of their gender 
identity’.96 It should also ‘not require 
applicants to present medical certification, 
undergo surgery, sterilization or divorce’.97 
 
36. In several jurisdictions, HIV/AIDS 
remains a significant concern of the LGBT+ 
community.98 CESCR has called on States to 
ensure that persons affected by HIV/AIDS 
enjoy their right to the highest attainable 
standard of health without discrimination.99 
Persons affected by HIV/AIDS must have 
access to ‘adequately and timely 
treatment’,100 and State obligations extend 
also to preventive measures,101 including in 
the field of school education: CESCR has 
thus encouraged States ‘to include in the 
school curricula sex education among the 
adolescents’, in an effort to control sexually 
transmitted diseases, ‘including HIV/AIDS’.102  
 
5. EDUCATION (ART 13)  
 
37. Under Art 13, States Parties recognise 
every person’s right to education, and 
CESCR has called on States Parties to 
ensure that no one is discriminated against 
in their access to education on the basis of 
their sexual orientation or gender identity.103  
 
38. CESCR has also voiced its concern about 
legislation which allowed the refusal of 
schooling to children on the basis of their 
sexual orientation and called for the repeal 
of provisions that could lead to the 
discrimination of individuals on the basis of 
their sexual orientation or gender identity.104 
Measures against discrimination also 

include awareness-raising campaigns for 
teachers, in order to eliminate negative 
stereotyping and stigmatisation of LGBTI 
persons.105 
 
39. Recent years have seen the increased 
adoption of laws that seek to restrict or ban 
the discussion of LGBT+ subjects in 
schools.106 In Bayev, the European Court of 
Human Rights (‘ECtHR’) found that the 
adoption of certain legal provisions which 
sought to ‘outlaw the promotion of 
homosexuality and non-traditional sexual 
relations among minors’ helped to promote 
prejudice and homophobia, which it found 
‘incompatible with the notions of equality, 
pluralism and tolerance inherent in a 
democratic society.’107 CESCR, similarly, 
expressed concerns with regard to a 
Guatemalan bill which would have 
outlawed the provision of information 
about transgender identity in school sex 
education.108 
 
40. Stereotyping or stigmatising 
portrayals of LGBT+ persons can exist in 
university environments, too: in its 
Concluding Observations on Macedonia, 
CESCR voiced its concern about the fact 
that Macedonian university textbooks 
conveyed ‘negative stereotypes’ of LGBTI 
persons and called for a revision of 
textbooks in light of this.109  
 
41. In its General Comment No 20, the 
Committee on the Rights of the Child 
(‘CRC’) also noted that bullying was a 
problem commonly faced by LGBTI 



adolescents’.110 The consequences can be 
grave: the relevant experiences have been 
‘linked to low self-esteem, higher rates of 
depression, suicide and homelessness.’111 In 
its Observations on Russia, CESCR called on 
the State to ‘[i]mplement a zero-tolerance 
policy against harassment in schools,’ 
paying attention in particular to LGBT 
children and children from LGBT families 
and ‘ensure effective protection of victims of 
bullying and their families’.112 Inclusive 
education is one of the measures 
recommended as an instrument against 
bullying,113 as is ‘raising public awareness’.114 
Both CESCR and CRC have also highlighted 
the particular danger posed by 
cyberbullying.115 
 
6. CULTURAL RIGHTS  
(ART 15)  
 
42. Under Article 15 ICESCR, States Parties 
recognise every person’s right to take part in 
cultural life. CESCR has noted that States 
have to refrain from interference ‘with the 
exercise of cultural practices and with access 
to cultural goods and services’, but also had 
the positive duty of ‘ensuring preconditions 
for participation, facilitation and promotion 
of cultural life, and access to […] cultural 
goods.’116 Interference with cultural rights can 
also intersect with violations of rights 
addressed by other treaties (such as 
freedom of expression or freedom of 
assembly).117 As Mitchell, Webster and Camps 
recently noted, it would be useful, for the 
purposes of the new human rights 
framework in Scotland, to ‘draw out current 

challenges for […] LGBTI people in securing 
the right to take part in cultural life in 
Scotland’, including an examination of 
‘disadvantage in relation to cultural life’.118 
 
43. CESCR has clarified that cultural rights 
may be exercised by a person as an 
individual, in association with others or 
within a community or group,119 a point that 
is of relevance eg for LGBT+ groups 
organising cultural events.120 Cultural rights 
must be granted ‘on the basis of equality 
and non-discrimination’.121  
 
44. The relevance of the right to participate 
in cultural life becomes particularly 
apparent in relation to LGBT+ themed 
events. In some jurisdictions, State 
interference with Pride parades and 
demonstrations in favour of LGBT+ rights in 
particular has given rise to concerns. CESCR, 
however, has emphasised the obligation of 
States to ‘respect and protect’ the cultures 
of minorities and found that minorities have 
the right ‘to their cultural diversity, 
traditions, customs […] and other 
manifestations of their cultural identity and 
membership.’122 States also have the 
obligation to ensure preconditions for 
participation in cultural life and access to 
cultural goods;123 a duty which has to extend 
to the protection of participants in LGBT+ 
rights demonstrations from violence by 
private parties.124  
 
45. Restrictions in relation to cultural life 
also have relevance to LGBT+ matters 
where State censorship is concerned – 
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including bans and limitations on children’s 
books with LGBT+ content and movies that 
deal with LGBT+ subjects or are, by the 
State, deemed to ‘promote 
homosexuality’.125 In General Comment 21, 
CESCR observed that ‘States parties must 
abolish censorship of cultural activities in 
the arts and other forms of expression’.126  
 
46. ‘Sport and games’ are mentioned in 
General Comment No 21 as aspects 
embraced by the concept of ‘culture’.127 To 
LGBT+ individuals, this has particular 
relevance, not least because of 
discrimination that they experience in this 
field on a global level.128 Difficulties for 
LGBT+ individuals can arise in relation to 
their active participation in sports,129 but 
also when seeking to access sports events 
as spectators.130 Both aspects, however, are 
covered by the right to take part in cultural 
life131 in conjunction with the prohibition of 
discrimination on grounds of sexual 
orientation and gender identity.132 Article 15 
includes the enjoyment of cultural events 
even if the beneficiaries are not those that 
create them: General Comment 21 refers in 
that regard to ‘access’ to culture, including 
the right ‘to know and understand’ one’s 
culture ‘through education and 
information’,133  which indicates that passive 
enjoyment is included.134  
 
7. CONCLUDING REMARKS  
 
47. It is regrettable that, that far, not more 
use has been made of ICESCR to analyse the 
impact of human rights on LGBT+ 

matters.135 It is, however, likely that this 
situation will change. The Concluding 
Observations already reflect on LGBT+ 
issues more frequently,136 and CESCR has not 
shied away from elaborating on the way in 
which the impact of ICESCR rights in this 
field materialises. That opens opportunities 
for the realisation of LGBT+ rights by 
individuals in Scotland under the envisaged 
Human Rights Bill as well. The Scottish 
government has made clear that it wants to 
ensure that courts and tribunals can apply 
and interpret the relevant rights ‘in line with 
international human rights law, materials 
and mechanisms’ and noted that General 
Comments and Concluding Observations 
would be included in that.137 It is a welcome, 
but also necessary step for efforts to provide 
effective implementation of the relevant 
rights and the opportunity for individuals 
living under Scottish jurisdiction to rely on 
them in court and tribunal proceedings. 
 
48. On the international level, the option of 
individual communications, which was 
relatively recently introduced, can also be 
expected to strengthen the realisation of 
LGBT+ rights.138 Individual communications 
are complaints which individuals can submit 
to CESCR, relating to claims that they have 
become victim of a violation of their rights 
under the Covenant.139 Such 
communications must comply with certain 
conditions to be admissible (for instance, 
domestic remedies must have been 
exhausted).140 Following their examination 
of the communication, the Committee then 
transmits its views, together with 
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recommendations, to the relevant parties.141 
It is a procedure which allows CESCR to 
engage in more detail with the 
interpretation of specific aspects of ICESCR 
rights. However, in order to receive an 
individual communication, the relevant 
State has to be party to the Optional 
Protocol of ICESCR,142 and to date, the 
Protocol has only 27 States Parties.143 The 
United Kingdom has, that far, declined to 
become party to the Optional Protocol, 
expressing the view that ‘the benefits of the 
communication procedure remain unclear, 
especially for the applicant’.144 
 
49. The impact of non-governmental 
organisations (NGOs) is also likely to be 
instrumental in that process and helps to 
clarify the interpretation of ICESCR rights in 
LGBT+ matters. NGOs can participate in 
various stages of a State’s review process: 
they can thus submit a ‘parallel report’ 
which engages with the relevant State’s 
compliance with its ICESCR obligations, with 
a view to having some of the matters 
included in the Committee’s ‘List of Issues’ 
(questions which CESCR asks the State to 
answer in advance of the review).145 They 
can also submit a parallel report for the 
actual Review Session of the Committee, 
which can provide information in relation to 
matters raised in the List of Issues.146 NGOs 
have in this context, for instance, drawn 
attention to LGBT+ concerns in the UK on 
specific matters.147 In that way, they assist in 
promoting a process in which challenges to  
LGBT+ rights may be reflected in the 
considerations of the Committee.148 

50. In light of these considerations, two 
points appear clear. For one, questions that 
are sometimes raised about the strength of 
ICESCR rights (in view of the reference to 
their ‘progressive realization’)149 have, in 
light of CESCR’s work, lost a good part of 
their justification. The Committee’s 
formulation of State duties has often meant 
that the corresponding rights have been 
given a more precise shape, and the 
Committee is prepared to voice concerns 
where their realisation has not been 
granted. 
 
51. And secondly, ICESCR, as interpreted 
through its Committee, carries particular 
significance for LGBT+ matters due to the 
fact that it often addresses matters of 
everyday concern, ranging from the 
provision of social housing without 
discrimination to the need to protect 
children from homophobic bullying. In other 
fields, it is ICESCR’s protection of some of 
the most important and intimate aspects of 
the bearers of these rights, such as the need 
for a ‘quick, transparent and accessible 
procedure for legal gender recognition’ and 
the protection against conversion practices, 
that emphasises its relevance in this 
context. It is for that reason that the 
Covenant, especially with its Optional 
Protocol and thus the acceptance of 
individual communications by an increasing 
number of States, may well emerge as one 
of the most significant international 
instruments for the protection of LGBT+ 
rights around the world. 
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